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The IQ"' Meeting of the Housing & Building Management Committee
(HBMC) of Yau Tsim Mong District Council (YTMDC)

. Hotel and Guesthouse Accommodation OrdinanceA

‘ Operation of guesthouses in Hong Kong is regulated by the Hotel
and Guesthouse Accommodation Ordinance (the Ordinance). The purpose of
the Ordinance is, through a licensing regime, to ensure that premises used as
guesthouses meet the building structure and fire safety standards specified in
the Buildings Ordinance (Cap. 123) (BO) and the Fire Services Ordinance (Cap.
95) (FSO) to safeguard the lodgers and public.

2. In accordance with the Ordinance, any premises providing sleeping
accommodation at a fee shall obtain a guesthouse licence unless all

| accommodation in the premises is provided with a tenancy period of 28
consecutive days or more for each letting. The Office of the Licensing
Authority (OLA) is responsible for the implementation of the Ordinance,
including issuing licences and performing relevant regulation and enforcement
duties.

Licensing Procedures

3. In processing and approving the applications for guesthouse licences,
the OLA shall act under the power conferred by the Ordinance. Under the
current licensing regime, premises intended to be used as a guesthouse must
obtain the approval of the Building Authority' for “domestic purposes”.
Under the BO, “domestic”, in relation to a building, refers to a part that is
constructed or intended for habitation whereas “habitation”, in relation to the
use of building, includes use of it for hotel, guesthouse, boarding-house, etc.
If the subject premises of the application are situated in the part of the building
which is for “domestic purpose”, the basic licensing requirements are met.
The OLA will only issue a licence when it is satisfied that the premises have
met the building structure and fire safety standards as stipulated in the BO and
FSO. The licence will specify the maximum number of persons to be
accommodated in the respective guesthouse.

' Under the Buildings Ordinance, the Building Authority is the Director of Buildings.
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4, Moreover, licensed guesthouses are required to display the licensed
guesthouse logo at the main entrance and on the doors of all guestrooms, in
accordance with the licence conditions. The OLA has uploaded the full list of
licensed hotels and guesthouses onto its website (www.hadla.gov.hk). This
facilitates owners’ corporations (OCs) or managers of the buildings to print out
the list of licensed guesthouses in their buildings and post it in the lobby for
easy identification by tourists and avoidance of nuisance to other residents.

Regulation of Licensed Guesthousés

5. As mentioned above, the OLA will ensure that premises concerned
meet the building structure and fire safety standards as stipulated in the BO and
the FSO to safeguard the lodgers and public before issuing a license. Upon
receipt of an application for hotel/guesthouse licence, the OLA will issue an
acknowledgement of receipt of the application within four working days.
! Upon issue of the acknowledgment reéeip_t, the OLA will conduct a site
inspection and issue a letter of upgrading requirements to the applicant within
22 working days. The requirements are referred to the standards as stipulated
under the BO and thc FSO. The OLA will arrange compliance inspection to
the premises concerned upon receiving report of completion of the upgrading
works by the applicant. A licence will only be issued under the Ordinance
after building and fire safety of the premises intended to be used as a
hotel/guesthouse are in compliance with the statutory standards.

6. The OLA attaches great importance to the building and fires safety
of the licensed guesthouses. To ensure the licensed guesthouses continue to
meet the safety standards, the OLA arranges inspections on the licenced
premises regularly. For renewal application, OLA will inspect the subject
premises to ensure that they continue to meet the relevant safety standards
before the licence is renewed. If there is any suspected breach of licensing
conditions or irregularities noted during the inspection, the OLA will take
immediate follow up and enforcement actions as deemed appropriate.

1 - Any person who contravenes any licensing condition commits an
offence and is liable to imprisonment upon conviction and will lead to a
criminal record.  The maximum penalty is a fine of $100,000 and
imprisonment for two years, and a fine of $10,000 for each day during which
" the offence continues.
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Combating Unlicensed Guesthouse

8. OLA has spared no effort and adopted a multi-pronged approach to
combat and raid unlicensed guesthouses, including strengthening law
enforcement action, enhancing deterrent effect and stepping up publicity, etc.
In recent years, OLA has increased manpower resources and recruited frontline
officers with law enforcement experience. It has also adjusted its enforcement
strategies and employed different enforcement tactics flexibly so as to increase
significantly the number of inspections, and make every effort to collect
- evidence of suspected unlicensed guesthouse operation.

9. As for law enforcement action, when suspected unlicensed guesthouse
operation is identified or such a report is received, OLA will conduct an
inspection within eight working days. Having regard to the circumstances of

. individual cases, OLA will follow up and collect evidence by employing the
most appropriate and effective means, such as'conducting surprise inspections
at different times, launching large-scale and targeted inter-departmental
operations, or posing as clients (commonly known as "snaking"). Prosecution
will be instituted by OLA immediately if there is sufficient evidence that the
premises concerned are involved in unlicensed guesthouse operation.

10. "OLA has also strengthened its intelligence gathering work by
deploying staff to collect the publicity materials of suspected unlicensed
guesthouses. Moreover, it has set up a dedicated Internet Enforcement Team
_to browse webpages, discussion forums ard blogs to search information and
intelligence about suspected unlicensed guesthouses on the one hand, and
appeal to tourists to choose patronising licensed guesthouses on the other.

11. Operating an unlicensed guesthouse is a criminal offence. Any
person who is convicted of operating an unlicensed guesthouse is liable to
imprisonment and will lead to a criminal record. The maximum penalty upon
conviction is a fine of $200,000 and imprisonment for two years, and a fine of
$20,000 for each day during which the offence continues. For a greater
deterrent effect, OLA will pass information on convicted records of successful
prosecution cases and their relevant details to the Rating and Valuation
Department, the Inland Revenue Department, mortgage banks or monetary
institutions, property owners, and the OCs and management offices of the
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buildings concerned, so that they can take follow-up action under their purview
or out of their rights and interests.  Should any property or insurance agent
be convicted, OLA will also pass the conviction records to the Estate Agents
Authority or the Office of the Commissioner of Insurance for follow-up action.

12. OLA has also implemented a measure targeting at those guesthouse
licensees who operate unlicensed guesthouses at other premises (commonly
known "shadow guesthouses"). If a guesthouse licensee is convicted of
operating an unlicensed guesthouse by the court, OLA will consider cancelling
all the licences held by the licensee concerned or refusing to renew the licences
pursuant to the Ordinance. So far, OLA has cancelled or refused 1o renew the
licences of 13 guesthouses for this reason.

13. As regards publicity, OLA has already uploaded a list of licensed
guesthouses onto its webpage (www.hadla.gov.hk) and launched the Licensed ‘

,  Guesthouse Logo Scheme for tourists' easy identification of licensed
guesthouses. .In collaboration with the Tourism Commission, Hong Kong
Tourism Board, Travel Industry Council and Consumer Council, the OLA also
appeals to tourists to choose patronising licensed guesthouses and conveys the
message to the tourism authorities of the Mainland. In addition, the OLA will
launch a new round of publicity before the Lunar New Year holidays and, later
this year, roll out a mobile application for tourists' search of information on
licensed guesthouses anytime and anywhere.

14. The figures of enforcement and prosecution against suspected

unlicensed guesthouse operation in Yau Tsim Mong District in 2011-2013 are

enclosed in Annex I. During the period from 2011 to 2013, the number of
inspection of suspected unlicensed guesthouses in Yau Tsim Mong District by

the OLA has increased by more than twofold from 1,842 to 5,631. The

number of prosecutions has also risen significantly by more than threefold from
29 to 116, whereas the number of conviction has also grown by over 4 times

from 20 to 111. These demonstrate the efforts and effectiveness of the

enhanced measures against unlicensed guesthouse operation.

15. OLA will review and flexibly adjust its enforcement and publicity
strategies and continue to combat and eradicate unlicensed guesthouses
vigorously.

27-JAN-2814 13:19 v OLA Home Affairs 964 Pals



27-JAN-2014 13:84 FROM OLA HomeAffairsDepartment TO 27227636 F.14

Deed of Mutual Covenant

16. The existing Ordinance does not empower the Hotel and Guesthouse
Accommodation Authority (the Authority) to refuse an application because of
other considerations, including terms of land leases, deeds of mutual covenant
(DMC) and residents' views. The DMC is a privaté covenant among the
owners, the property manager and the developer of a building. Engaged
parties are empowered to act under the power conferred by the DMC to enforce
the DMC provisions in relation to the control, management and administration
of the building. They may also take appropriate actions and measures against
any owner who does not comply with the DMC. Provisions vary among
DMCs. The Government, which is not a party to the DMC, has no power or
obligation to interpret the provisions. Where the parties concerned have
different interpretation of the DMC, they may seek a ruling from the Lands
Tribunal in accordance with the Building Management Ordinance (BMO) (Cap.
(R4S ) ' -

17, OLA clearly reminds the licensees in the guidelines on licence
application and licence application forms etc that guesthouse licences issued by
the OLA do not act as a wavier of any terms in any lease, tenancy agreement or
licence granted by the Government, nor do they affect or change the provisions
of the DMC or other covenants relating to the building in which the guesthouse
is situated. As one of the occupiers, the licensee of a guesthouse has the
responsibility to comply with the DMC of the building concerned and a
guesthouse licence issued by OLA is by no means a wavier of any DMC
provisions. '

18. To let residents know as early as possible that a guesthouse licence
application involving a premises of their building is submitted, OLA will put in
place a new arrangement under which it will, upon receipt of an application for
a guesthouse licence (including a renewal application), take the initiative to

“inform the OCs, residents’ organisation or property management company of
the building concerned and upload such information onto its website. The
OCs and the owners will therefore have sufficient time to examine the relevant
provisions in DMC and consider exercising their power conferred by the DMC
to take appropriate action.
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Review of the Ordinance

19. The Home Affairs Department (HAD) reviews from time to time the
implementation of the Ordinance and explore feasible options for improvement.
The primary consideration is to facilitate OLA to take enforcement action more
effectively to combat and eradicate unlicensed guesthouses. In fact, in the
light of the law enforcement experience gathered in the  past few years, we have
already kicked start a preliminary review of the Ordinance. The HAD will
consult the public on the review of the Ordinance in due course.

Home Affairs Department
January 2014
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Annex I
Enforcement figures on complaints, inspection, prosecution and
conviction against unlicensed guesthouses in Yau Tsim Mong District
(2011-2013)
Complaint®" | Inspection | Prosecution™*? | Conviction™*?
2011 285 1,842 29 20
2012 426 3,333 85 70
2013 587 5,631 116 111
Note 1: Including repeated complaints against the same premises. Some
cases may eventually be found unsubstantial as the investigations
revea) that the premises concerned are let out on a monthly basis,
thereby falling outside the ambit of the Ordinance.
Note 2 : The figures of prosecution and those of conviction in the same year
are slightly different because trials of some prosecution cases
were/will be conducted in the following/next year.
TOTAL P.16
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